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UNITED STATES LT 12 R

FOREIGN INTELLIGENCE SURVEILLANCE COURT =\ Yy ":

WASHINGTON, D.C.

IN RE: DIRECTIVES PURSUANT TO SECTION )
105B OF THE FOREIGN INTELLIGENCE

) Docket No. 105B(g) 07-01
SURVEILLANCE ACT )
)

THE UNITED STATES’ SUPPLEMENTAL RESPONSE
TO THE COURT’S NOVEMBER 5§, 2014 ORDER

On November 5, 2014, the Court issued an order lifting the suspension of its review of
redactions proposed by the Government to documents filed in the above-captioned matter. The
order further directed the Government to propose, inter alia, a timetable for submitting the

following materials to the Court:

(a) a statement enumerating the Government’s position on whether a previous
redaction proposal, submitted September 12, 2013, should be modified given
the subsequent review of the relevant materials by the Foreign Intelligence
Surveillance Court of Review (“FISCR”), along with a modified redaction
proposal if appropriate; and

(b) a statement enumerating the Government’s position on whether a separate
redaction proposal, submitted September 27, 2013, should be modified given

the subsequent review of the relevant materials by the FISCR, along with a
modified redaction proposal if appropriate.

On November 18, 2014, the Government submitted a response to the Court’s November
5, 2014 Order; indicating, inter alia, that it would submit responses to the questions described
above (along with modified redaction proposals, if appropriate) to the Court by December 12,

2014. The Government hereby responds as follows:



On July 29, 2013, the Government, in a submission to this Court, indicated that it would
undertake a classification review of the Memorandum Opinion, legal briefs, and certain other
materials submitted by the parties in the above-captioned matter. An Appendix accompanying
the Government’s July 29, 2013 submission (“Appendix A”) listed the specific documents the

Government proposed to review.

A substantial number of the documents listed in Appendix A were also made part of the
record in the appeal of this matter to the FISCR. Those documents were subject to a parallel
classification review ordered by the FISCR. On October 22, 2013, this Court indicated that it
had suspended its own review of the documents in Appendix A “in order to permit the results of
the declassification process before the [FISCR] . . . to inform its examination of declassified
materials on the same subject matter.” Order issued October 22, 2013. On September 11, 2014,
the parties completed the classification review ordered by the‘F ISCR, and the FISCR unsealed

the redacted, declassified documents from the appellate record for public release.'

The Government’s position is that the documents listed in Appendix A subject to the
recent classification review in the FISCR should not have to be re-reviewed by the Government
as part of the parallel classification review ordered by this Court. The Government has created
(1) an Annotated Appendix A (attached hereto as Exhibit 1) denoting the documents in Appendix
A that were reviewed and released by the Government at the direction of the FISCR; and (2) a
Revised Appendix A (attached hereto as Exhibit 2) listing the documents from the original

Appendix A that were not reviewed by the Government as part of the classification review in the

! The classification review of one additional document — the transcript of the oral argument held before the FISCR —
was completed, and the document unsealed, on November 13, 2014,
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FISCR. The Government proposes that the classification review in this Court be restricted to the

documents listed in the Revised Appendix A.

(a) The Government’s September 12, 2013 Redaction Proposal (“Group A”)

Exhibit 1 reflects that the two documents implicated by the Government’s September 12,
2013 redaction proposal were recently redacted, declassified, and released to the public in
connection with the classification review in the FISCR. The Government does not believe it is
necessary to conduct a second classification review of these documents as part of the review

requested by this Court.

(b) The Government’s September 27, 2013 Redaction Proposal (“Group B”)

On September 27, 2013, the Govemmeﬁt provided the Court with proposed redactions to
most of the documents identified in “Group B” of Appendix A as briefs or other materials cited
in the Court’s Memorandﬁm Opinion. As set forth in Exhibit 1, eight of the fourteen documents
in Group B were recently redacted, declassified, and released to the public in connection with the
classification review in the FISCR. The Government does not believe it is necessary to conduct
a second classification review of these documents as part of the review requested by this Court.
For those documents in Group B that were not subject to the classification review in the FISCR
(and are accordingly included in the Revised Appendix A), the Government submits that the
proposed redactions filed with the Court on September 27, 2013, do not need to be updated or
modified; accordingly, the Court can review these documents. The Government will provide the
Court with additional copies of these six documents on or before January 30, 2015, as part of its

production encompassing documents in Group C of Revised Appendix A (discussed below).



() Relevant Briefs and Materials not Cited in the Memorandum Opinion
(“Group C™)

Exhibit 1 reflects that ten of the forty-three documents listed in “Group C” of Appendix
A were recently redacted, declassified, and released to the public in connection with the
classification review in the FISCR. The Government does not believe it is necessary to conduct
a second classification review of these documents as part of the review requested by this Court.
For those documents in Group C that were not subject to the FISCR classification review (and
are accordingly included in the Revised Appendix A), the Government has proposed a deadline

of January 30, 2015 to provide the Court with its proposed redactions to these documents.

December 12, 2014 Respectfully submitted,

JOHN P. CARLIN
Assistant Attorney General
for National Security

STUART J. EVANS
Deputy Assistant Attorney General
National Security Division

/s/ Jonathan Fischbach
GABRIEL SANZ-REXACH
JONATHAN FISCHBACH
U.S. Department of Justice
National Security Division
950 Pennsylvania Ave., N.W.
Washington, D.C. 20530
Phone: (202) 514-5600
Fax: (202) 514-8053

Attorneys for the United States of America



CERTIFICATE OF SERVICE

[ hereby certify that a true copy of the United States’ Supplemental Response to the
Court’s November 5, 2014 Order was served via electronic mail on this 12" day of December,

2014, addressed to:

Marc J. Zwillinger

Jacob A. Sommer (jake@zwillgen.com)
ZwillGen PLLC

1900 M Street, NW, Suite 250
Washington, DC 20036

(202) 706-5213

/s/ Jonathan Fischbach
Jonathan Fischbach
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ANNOTATED APPENDIX A

UNITED STATES
FOREIGN INTELLIGENCE SURVEILLANCE COURT
WASHINGTON, D.C.

Docket No. 105B(g) 07-01: In re Directives Pursuant to
Section 105B of the Foreign Intelligence Surveillance Act

REVIEWED IN FISCR?
GROUP A: MEMORANDUM OPINION AND ORDER

Memorandum Opinion (April 25, 2008)......c.ccceeeriiricrirnereertntiieceeeeneereseetssesesseessessssessens Yes

Order to Compel Coriipliance (April 23, 2008) .csssummsmmsssmssssmsmossmmpssssassssssssanussm e Yes

GROUP B: BRIEFS AND MATERIALS CITED IN THE MEMORANDUM OPINION

Government Briel (November 21, 2007)mssmsimmsnmsssimssmsonasmesassmissssamssse s Yes
Yahoo Brief (November 30, 2007) .......cccvieurienrmnrnenieerierietiiesneeesessenesessecsnssessssssessnssssssaes Yes
Government Brief (December 11, 2007) .....ccoeieieerenirneniiirincnieeesiesesiiesesseseeseesessesasseseene Yes
Government Brief (January 4, 2008) .......ccieaciommmsiiisisisiassasssnmmissssisssisisistsnionisssasssin sdsssssmensnenss No
Government Declaration (Janiary 16, 2008Y)....uwmssssmmmerssossmrssssicsnspmssssmsesssnssmmsssmmesavinsaienesss Yes
Yahoo Declarations (January 23, 2008)........cceceerierrmnnrernernsemecismeresinmesinessosssssessesessssnsesess Yes
Government Brief (February 15, 2008) .....covevviriniieiieiiiiiciicnnicniesnseniieecesesessesssesssessesssennes Yes
Governinghit Brief (Febriiary 20, 2008) e immsms st s Yes
Government Doeument (February 20, 2008) ... comsomsoomssnvummssomsmsnessorsmnssnsssssmasorsensasss No
Yahoo Brief (February 20, 2008).......ccouuiiiiiiveirineeneereennenieennniessneessessssieoscsssnesssssssssssosaeseesaene No
Oxder (Febrizary 28, 2O0RY c.consussmsumunummmssnesimssonsssnosssmonssss s s e 5o s v s Yes
Government Brief (March 7, 2008) .......ccceceiviriireirienneerenenirneneeteseessnessesnssessesnsessessesanssssasnsssosens No
Government Brief (March 19, 2008) ......ccccevvirrrirniiininiiciecciiieecsesentcsnesesesesssesssesconeosssensens No

Yithoo Bricl (MAreh 19, 2008) . wssmmsenmmannosssssnsmmnsnnnes conessisss s somsss s s ssssyassaasses No



GROUP C: BRIEFS AND MATERIALS NOT CITED IN THE MEMORANDUM OPINION

Government Brief {(Iecember 11, 2007 wosssmsvossssmisissnesimss s s s s amss s s s No
Order (December 14, 2007) .....oeueeerieeerereereiniereeesseaeeseesessessesessssessssssssesessassessessasessessesessesessses No
Government Brief (December 18, 2007) .....cccevevueerverenienrerierenieeseessessesessesesssseeesessessssesssens No
Yahoo Brief (December 18, 2007),.comusnssnanssissmsssmisnsnsmssisssevsaismsnsasssmvinsesssnssnssissssmsass No
Yahoo Brief (December 21, 2007).....ccciirveninineniaiininieseisssessssesssesssessssesesssesasssesssssssasssessesees No
Government Brief (December 27, 2007) ....cccveeivrerirreeeeriereenreeeeesseesseessessessessssessesssesssesessesenes No
Order (December 28; 2007) iaarasusimnmimmmnisiisssismima s s sisesiiaimmalaiiioississsssismmsesssmine Yes
Oither Order- (DectmBen I8, DT Y usovmmmsmossosonnsnissiissms o s s e s s s ook No
Order (January 4, 2008) .........cocevuecvenerrrniiniiieninieeesie oot stsisstssesssssssesissossessassassasssessessesesassns Yes
Yahoo Brief (January 9, 2008).........cccovreiriciiriniinieiieneenresseneessessessessesssessssesesseessessensassassessssensons No
Oider:(January 10, 2008 .o .esmsnsmnivovisssssavsoesssmsssmssms s e mimmss s ma s it No
Governmient Brief (January 14, 2008) ..onmamumusumssossessssmsmmemmsssnsomseomsussmassiins No
Order (January 17, 2008) .....cccccoieiieniireenineiiiienecseeseeisscssessssssesssesssssessssssssssesssssesssssssessaens No
Ordet (Janiary 31, 2008 ) «..an-creenermminisissssnsassnisisnsssiasins samiabisinsmmns 555 120RSb s1sEhmtsinninasimmamrnss Yes
Qider (FEbrunry 6, 2008 i iummassmusnimmonssnnissesvesmomsssns oo tossses s sy asisssa s obsisnss sV IE SR o83 Yes
Yahoo Brief (February 7, 2008)..........cocieverinminrniininieiiiienieescsiestssesnesieessenssssessesssssesnsesensesses No
Government Brief (February 8, 2008) .........coceviierenieininineininieeeessesieiisniessssssessesssssessesssessns No
Order (Febiary 12; 2008) vuimummssvmmssimisisasimaosss s oms s s @ No
Onler (February 15, 2008w cussssismmvsmmmcmnon sy a5 v s s eSS E S35 No
Yahoo Brief (February 15, 2008)........coeeeriimiciirenienrieenieneneeressesesesesssssoensasssesssssessessesaesessassens No
Governent Briet (Febriary 20, ZIOBY ..o eussionsuss cotrmsnsnsssss imsrssss s ss s Hasmmmmmnss No
Onder (FERERY 29, 2O s nmiossss s o s oy S s S SRS AR No
Government Brief (March 3, 2008) ......cccccvimiiiirceinieeienieniesenerentesssesssessnseesssssessnesssesesssessnssenss No
Order(March 5, 2008) svusoosicnssiaussumsisemisasimmesnesmnsssmssssssasssmsss s s ssosms s s Er s No



Government Brief (Maich 14, 2008) ...cccnmiisissssssssismiiimissiassosissiianaisicsstssssssssssessmonrares Yes

Order (March 17, 2008) ......coeeererrieriiierereenrensentieeseessessssessessersessessssssessassessessessassessssssssessansenes Yes
Government Brief (April 16, 2008) ........cccveeuiierreeririnenriererieessesseesessesssssssssessssssssessssessesesessenes No
Order (APTil 22, 2008) .....cicciueiciiersmsessenssornessssisssssssassnssnasnssassusossssessssssssssesssssssssssssassnssassnsersrssasss No
Government Brief (April 30, 2008).cuminssamnnmminnsasasiinsssssnisimsissiismitsomamseini No
Govemment Briel (March 14, 2008) .o mmussmmsmmsmmsemmrsmrrsm ooy No
Government Brief (May 1, 2008) .......cccoeveiriiririreereniinienienenienesssessnesaessseessssnessessesasssessessnsssseens No
OTAEE (VAT 25 QOB «csniins isuinsmvaisin oo o 55108558 w598 50i6059 085555905 508 S5 RS54 ES RAAA R84 AR S kmmen No
Yialios Brieh aY 8, 200B). cocumummwosmomonsssvomsssnsnsns s s s s oo s s saassiss No
Government Brief (May 9, 2008) ........ccccoeeuiieriniiinieninisininicccnscsssnsiesssessesessssesesassesssseessossaes Yes
Second Government Brief (May 9, 2008)........cccceveiieneeriernrnniinirreesiesesneeesseesessnsessassessessens Yes
Third Government Brief and Declaration (May 9, 2008) .....c.cccccceeverrrueneirrniieenenieneeseesarseeessens Yes
Ponrtti Government Brief (May 9, 2008) . conompmusammmmmmpmanromsaaessmsmssssanso No
Government Brief (May 13, 2008) .....cccoccvvnininimieniiiieciincieniecieiesisrssseseese e s ssessessesnens No
Yalioo Brief (May 14, 2008)..........c..ciiaaicsisssnisisssmonisons issasenns sassimsassss i sassss masasiessss Yes
Secand Yaboo Brief (May 14; 2008) suwiovmmimsimasaisssssimmsimssnsaomisissmssimsmosmis No
Order (May 14, 2008) ........coceummermrriienniienciniecresessisssie st saesessesssstsssssiessssestsassessssssssssssssnnssses No
Second Order (May 14, 2008) .....cccoueeererrierererirceeseisseseseeessesesessesssessserisssessosssesssessossassesssessaes No
ORASE (MAV 13, 2008 o iauansssiniinvmn svsus umessesiassns sososisassss iinessas 5 isnissssisssivioisss s s nEmasassss No
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REVISED APPENDIX A

UNITED STATES
FOREIGN INTELLIGENCE SURVEILLANCE COURT
WASHINGTON, D.C.

Docket No. 105B(g) 07-01: In re Directives Pursuant to
Section 105B of the Foreign Intelligence Surveillance Act

GROUP A: MEMORANDUM OPINION AND ORDER

None

GROUP B: BRIEFS AND MATERIALS CITED IN THE MEMORANDUM OPINION

Government Brief (January 4, 2008)
Government Document (February 20, 2008)
Yahoo Brief (February 20, 2008)
Government Brief (March 7, 2008)
Government Brief (March 19, 2008)

Yahoo Brief (March 19, 2008)

GROUP C: BRIEFS AND MATERIALS NOT CITED IN THE MEMORANDUM OPINION
Government Brief (December 11, 2007)

Order (December 14, 2007)

Government Brief (December 18, 2007)

Yahoo Brief (December 18, 2007)

Yahoo Brief (December 21, 2007)

Government Brief (December 27, 2007)

Other Order (December 28, 2007)

Yahoo Brief (January 9, 2008)



Order (January 10, 2008)
Government Brief (January 14, 2008)
Order (January 17, 2008)

Yahoo Brief (February 7, 2008)
Government Brief (February 8, 2008)
Order (February 12, 2008)

Order (February 15, 2008)

Yahoo Brief (February 15, 2008)
Government Brief (February 26, 2008)
Order (February 29, 2008)
Government Brief (March 3, 2008)
Order (March 5, 2008)

Government Brief (April 16, 2008)
Order (April 22, 2008)

Government Brief (April 30, 2008)
Government Brief (March 14, 2008)
Government Brief (May 1, 2008)
Order (May 2, 2008)

Yahoo Brief (May 6, 2008)

Fourth Government Brief (May 9, 2008)
Government Brief (May 13, 2008)
Second Yahoo Brief (May 14, 2008)
Order (May 14, 2008)

Second Order (May 14, 2008)

Order (May 15, 2008)



